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Abstract. This article examines the legal character of the presumption of good faith in the activities
of business entities and substantiates the need for its explicit incorporation into the economic procedural
legislation of the Republic of Uzbekistan. The study proceeds from the premise that, although Uzbek
legislation establishes a range of substantive guarantees aimed at safeguarding entrepreneurial freedom,
the existence of such guarantees does not in itself ensure a balanced procedural position of the parties
when entrepreneurs challenge actions or decisions of public authorities. Particular attention is therefore
devoted to the relationship between the general principle of good faith and its procedural manifestation
in the form of a legal presumption. The article analyzes the existing rules governing the distribution of
the burden of proof under the Economic Procedural Code of the Republic of Uzbekistan and identifies the
procedural implications of the absence of a clearly formulated presumption of good faith for business
entities. The study also includes a comparative legal analysis of the approaches adopted in Kazakhstan,
Germany, and France, focusing on the extent to which their procedural frameworks provide mechanisms
for protecting private parties in disputes involving public authorities. Based on the findings of the analysis,
the article proposes the introduction of a new Article 68" into the Economic Procedural Code. The
proposed provision would establish a rebuttable presumption that the actions and conduct of a business
entity are lawful and undertaken in good faith unless the contrary is demonstrated in accordance with
the procedure established by law. In disputes concerning legal measures affecting entrepreneurial activity,
the relevant public authority would bear the burden of substantiating the alleged unlawfulness or bad
faith. Such an approach, in the author’s view, could strengthen procedural guarantees for entrepreneurs,
improve the predictability and legal certainty of economic proceedings, and contribute to a more balanced
allocation of procedural burdens between business entities and public authorities.

Keywords: business entity, economic rights, judicial protection, presumption of good faith, economic
proceedings, public authority, procedural guarantees, Economic Procedural Code

TADBIRKORLIK SUBYEKTLARINING HALOLLIGI PREZUMPSIYASI IQTISODIY
HUQUQLARNI SUDDA HIMOYA QILISHNING PROTSESSUAL KAFOLATI SIFATIDA
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Annotatsiya. Mazkur maqolada tadbirkorlik subyektlarining halolligi prezumpsiyasining huquqiy
tabiati o‘rganilib, ushbu normani O‘zbekiston Respublikasining iqtisodiy protsessual qonunchiligida
bevosita mustahkamlash zarurati asoslab berilgan. Tadgiqot shunga asoslanganki, O‘zbekiston
qonunchiligida tadbirkorlik erkinligini himoya qilishga qaratilgan bir qator moddiy-huquqiy kafolatlar
belgilangan bo‘lsa-da, bunday kafolatlarning mavjudligi tadbirkorlar davlat organlarining xatti-
harakatlari yoki qarorlari ustidan nizolashganda taraflarning protsessual mavqeyi muvozanatini
0z-0zidan ta’minlay olmaydi. Shu bois halollikning umumiy prinsipi va uning huquqiy prezumpsiya
shaklidagi protsessual ifodasi o‘rtasidagi o‘zaro munosabatga alohida e’tibor qaratilgan. Maqolada
Ozbekiston Respublikasi Iqtisodiy protsessual kodeksiga muvofiq isbotlash majburiyatini tagsimlashni
tartibga soluvchi amaldagi qoidalar tahlil qilingan hamda tadbirkorlik subyektlari uchun halollik
prezumpsiyasi aniq belgilab qo‘yilmagani keltirib chiqaradigan protsessual oqibatlar ochib berilgan.
Shuningdek, tadgqiqot doirasida Qozog‘iston, Germaniya va Fransiyada qo‘llanadigan yondashuviar
qlyosiy-huquqiy tahlil qilinib, ushbu mamlakatlarning protsessual qonunchiligida davlat organlari
ishtirokidagi nizolarda xususiy subyektlarni himoya qilish mexanizmlari qay darajada ta’minlanganiga
e’tibor qaratilgan. Tahlil natijalariga tayangan holda maqolada Iqtisodiy protsessual kodeksga yangi
68'-moddani kiritish taklif etilgan. Taklif etilayotgan norma, agar qonunda belgilangan tartibda
aksi isbotlanmagan bo‘lsa, tadbirkorlik subyektining xatti-harakatlari hamda faoliyati qonuniy va
vijdonan amalga oshirilganligi to‘g'risidagi rad etilishi mumkin bo‘lgan prezumpsiyani belgilab beradi.
Tadbirkorlik faoliyatiga ta’sir ko‘rsatuvchi huquqiy choralar bilan bog'liq nizolarda taxmin qilinayotgan
qonunga xiloflik yoki vijdonsizlikni asoslab berish majburiyati tegishli davlat organi zimmasiga
yuklatiladi. Muallifning fikricha, bunday yondashuv tadbirkorlar uchun protsessual kafolatlarni
mustahkamlaydi, iqtisodiy sud ishlarini yuritishda oqibatlarni oldindan baholay olish imkoniyatini
hamda huquqiy aniqlik darajasini oshiradi, tadbirkorlik subyektlari va davlat organlari o‘rtasida
protsessual majburiyatlarning yanada mutanosib taqsimlanishiga xizmat qiladi.

Kalit so‘zlar: tadbirkorlik subyekti, iqtisodiy huqugqlar, sud himoyasi, halollik, halollik prezumpsiyasi,
iqtisodiy sud ishlarini yuritish, davlat organi, protsessual kafolatlar, Iqtisodiy protsessual kodeks

NPE3YMIINUA JOBPOCOBECTHOCTHU CYBBEKTOB IIPEAIIPUHUMATEJ/IbCTBA KAK
MPOILIECCYAJIbHAAI TAPAHTHUSA CYIEBHOM 3AIIIATHI SKOHOMUYECKUX ITPAB

AcnonoBa Haguca OniumoBHa,

6a30BbIN JJOKTOPAHT MHCTUTYTA 3aKOHOIAaTE/IbCTBA M TPABOBOU MOJTUTUKU
npu [IpesuzgeHTte Pecniy6iMky Y36eKUCTaH,

3aMecTHTeJ b JUupeKTopa TallKeHTCKOro MeX/yHapoJHOI0

apéutpaxHoro neHtpa (TIAC)

AHHOomayus. B cmamve uccaedyemcs npasosas npupoda npesymnyuu dobpocogecmHocmu
8 desimesnbHOCMU Ccy6BeKMo8 npednpuHuMamesnbcmea U 060CHO8bleAemcsi Heob6XodumMocmos eé
npsiMo20 3aKpen/aeHus 8 IKOHOMUYECKOM NpoyeccyanbHoM 3akoHodamesabcmee Pecnybauku
Y3bekucmaH. HccaedosaHue ucxodum U3 NOJIONCEHUS O MOM, 4mo, Xomsl 3aKOHOJame/abCmeo
Y36ekucmaHa ycmaHasausaem psid MamepuaibHO-Npasosslx 2apaHmull, HaNpasAeHHsIX HA 3auumy
€60600bl npeonpuHUMamenbcmed, camo Nno cebe Haauvyue makux eaapaHmull He obecnevusaem
c6a/1aHCUPOBAHHO20 NPOYECCyalbH020 NOJAOHCEHUSI CMOPOH NPU 0CNAPUBAHUU NpednpuHuMamensimu
delicmeull uau peweHull opeaHos nybau4Hol eaacmu. B cesa3u ¢ amum ocoboe sHumaHue ydeasemcsi
COOMHOWEHUI 06We20 npuHyuna 0Ao6pPOCcOBECMHOCMU U €20 NpoyeccyanbH020 Nposie/ieHusl 8
¢opme npasosoll npesymnyuu. Kpome mozo, 8 cmamve aHasauzupyromcs delicmsyrwwue npasuad
pacnpedesieHuss 6pemeHU O00KA3bl8AHUS, NpedycMOmpeHHble IKOHOMUYECKUM Npoyeccya/nbHbiM
Kodekcom Pecnybsauku Y3bekucmaH, U 8bla84H0MCS NpoyeccyabHble nocsiedcmeus omcymcmeus
uémko c@HopMyAUPo8aAHHOL npedymnyuu 0AobpocogecmHocmu cy6sekmog npednpuHuMamenbcmaad.
HccanedosaHue makdce 6K/A04aem CpasHUMEbHO-NPAgosoll aHa/Au3 nooxo008, NpUMEHsIeMbIX
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8 Kaszaxcmaue, 'epmanuu u ®PpaHyuu, ¢ aKYeHmMoM HA MOM, 8 KAKOU Mepe npoyeccyanbHoe
pez2yaupoeaHue 8 amux CmpaHax npedycmampusaem MeXAHU3Mbl 3aWuUmbsl YACMHBIX CYOBeKmos
8 cnopax ¢ opz2aHamu ny6auuHoll eaacmu. [lo pesysemamam aHaausza npedsazaemcsi 0ONOJAHUMb
JKkoHoMuMecKull — npoyeccyanbHbill  Kodekc Hogoli cmamwéli 68  Ilpedaazaemas  Hopma
npedycmampusaem 3akKpensieHue onposepicuMoll npeaymMnyuu hpagomepHocmu u 0o6pocogecmHocmu
delicmeull u nogedeHus cy6sekma npeonpuHUMamebCmaad, ecau UHoe He JOKa3aHo 8 YCMaHO8/1eHHOM
3aKOHOM nopsidke. B cnopax, kacamoujuxcsi npasoswvlx Mep, 3ampazusaroujux npeonpuHuUMamenbCKyo
desimesbHOCMb, 6pemMsi 060CHOBAHUS ymeep’COeHUll 0 HenpagomMepHoCcmMu uau HedobpocoeecmHocmu
803/102a10Cb 6bl HA coomeemcmaywutl opeaH ny6auvHol eaacmu. [lo MHeHU0 aemopa, makoli no0xod
Mo2 6bl yKpenums npoyeccyaJbHble 2apaHmuu npeonpuHumameJiell, nogvlcums npedckazyemocmbs
U npaeosyrwy ohpedesaéHHOCMb 3IKOHOMUYECKO20 cydonpou3sodcmea, d makxice cnocobcmeosams

A U

6os1ee

€6a/1aHCUPOBAHHOMY —pacnpedeseHUr NpoyeccyanbHo20 OpemeHU MexHcdy

cybsekmamu

npednpuHumameanbcmeaa u op2aHamu ny6Au4Holl 8aacmul.

Katoueswie caoea: cyb6sexkm npednpuHuMamesnbcmed, 3KOHOMUYecKue npasd, cydebHas sauwjuma,
npesymnyusi dob6pocosecmHoCMU, 3KOHOMUYeckoe cydonpou3sodcmeo, op2aH nyb6AuyvHolU esacmu,
npoyeccyaabHble 2apaHmuu, IKOHOMUYECKUU NpoYeccyaabHblll Kodekc

Introduction
The  effectiveness of  constitutional
guarantees of entrepreneurial freedom

cannot be assessed solely by reference to
the catalogue of substantive rights granted
to business entities. Their actual significance
becomes apparent in the course of legal
disputes, particularly when the legality of
an entrepreneur’s actions is questioned by
another party or by a public authority. The
procedural framework governing such disputes
is therefore of fundamental importance. Rights
relating to property ownership, contractual
activity, and the conduct of lawful economic
activities may lose much of their practical
effect where an entrepreneur is placed under
an initial obligation to disprove allegations of
unlawful, dishonest, or coordinated conduct.
Accordingly, the allocation of the burden of
proof, as well as the standard that must be
satisfied before that burden shifts, should
be regarded as an essential element of the
effective protection of entrepreneurial rights
rather than merely as a technical matter of
procedure.

These issues are particularly significant
in disputes in which the legality of an
entrepreneur’s conduct is challenged
by a public authority or a contractual
counterparty. For example, a dispute may

YURISPRLDENSIYA

arise where a tax or other competent
authority questions the economic
justification of a transaction, alleges that
contractual arrangements lack genuine
commercial substance, or contests the bona
fide nature of the entrepreneur’s actions.
Similar evidentiary difficulties may occur
in disputes concerning the performance
of contractual obligations, the recovery
of debts, the validity of transactions, and
the consequences of unilateral decisions
taken by public authorities. In these
circumstances, the court must distinguish
between a substantiated allegation of
unlawful conduct and a conclusion based
primarily on suspicion, formal discrepancies,
or an unfavourable interpretation of the
entrepreneur’s commercial decisions. Where
the evidentiary basis for such allegations
is insufficient, requiring the entrepreneur
to disprove them may undermine the
balance between the parties and weaken the
effectiveness of judicial protection.

The practical problem is not that
entrepreneurs should be exempt from
demonstrating the facts on which their
claims or objections are based. Rather,
it concerns the circumstances in which
the burden of establishing particular
facts is imposed on a business entity and
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whether the opposing party has first
provided sufficient grounds to question
the lawfulness or good faith of its conduct.
An entrepreneur may possess the relevant
contractual documents, accounting records,
correspondence, and other evidence
relating to a transaction. Nevertheless,
the existence of such documentation does
not automatically resolve every dispute
concerning the commercial purpose of the
transaction or the conduct of the parties.
Conversely, the absence of a document
or the existence of a formal irregularity
should not, without an assessment of all
relevant circumstances, necessarily lead to
the conclusion that the entrepreneur acted
dishonestly. These situations demonstrate
the need for a procedural approach that
ensures a fair assessment of the evidence
while preventing unsupported allegations
from placing a disproportionate evidentiary
burden on the business entity.

The development of Uzbekistan’s legal
framework in recent years demonstrates a
consistent expansion of constitutional and
legislative safeguards for entrepreneurial
activity. The Constitution of the Republic
of Uzbekistan guarantees freedom of
economic activity and entrepreneurship,
protects property irrespective of its form,
and recognises the inviolability of private
property. Article 67 establishes specific
constitutional guarantees concerning the
business environment by requiring the
State to create favourable conditions for
investment and entrepreneurial activity
(Republic of Uzbekistan, 2023). It also
recognises the freedom of entrepreneurs to
engage in any activity not prohibited by law
and to independently determine the direction
of their economic activity.

These guarantees have direct implications
for the resolution of economic disputes.
When a public authority challenges a
business transaction or when one party
alleges that the other has acted in bad faith,
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the resulting judicial assessment may affect
not only the outcome of an individual case
but also the predictability of contractual
relations, the protection of property,
and the ability of businesses to make
independent commercial decisions. If the
legal consequences of a transaction depend
on allegations that are not supported by
sufficient evidence, entrepreneurs may face
uncertainty regarding the legal status of their
ordinary business activities. Accordingly, the
constitutional protection of entrepreneurial
freedom must be reflected in procedural
safeguards that enable courts to distinguish
between proven violations and assumptions
concerning the motives or commercial
conduct of a business entity.

An additional constitutional foundation
for this approach is Article 55 of the
Constitution, which guarantees the right
to judicial protection, including the right
to challenge unlawful decisions, actions,
and omissions of public authorities. It
also guarantees the right to have a case
considered by a competent, independent,
and impartial court within the period
prescribed by law, as well as the right
to compensation for damage caused by
unlawful decisions, actions, or omissions
of State bodies or their officials (Dundua &
Kakushadze, 2024). For entrepreneurs, these
guarantees are especially relevant in disputes
involving administrative interference, the
exercise of regulatory powers, and the legal
consequences of decisions adopted by public
authorities. However, access to a court
alone does not necessarily ensure effective
protection. Judicial protection also depends
on whether the applicable procedural
framework enables the parties to participate
on a fair basis in establishing the facts and
whether the court requires allegations
of unlawful or dishonest conduct to be
supported by appropriate evidence.

The practical importance of this issue is
closely connected with the role of economic
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courts in resolving disputes between
commercial entities and with the role of
administrative courts in reviewing decisions
and conduct of public authorities within their
respective jurisdictions. In both contexts, the
assessment of the parties’ conduct may be
decisive. In contractual disputes, a court may
need to determine whether a party fulfilled
its obligations honestly and consistently
with the requirements of the relevant legal
relationship. In disputes involving public
authorities, the court may be required to
examine the factual and legal grounds for
interference with an entrepreneur’s rights.
Although these categories of proceedings
differ in their subject matter and procedural
rules, both demonstrate the importance of
clearly distinguishing between the obligation
to prove facts relied upon by a party and the
impermissible imposition of an obligation
to disprove allegations that have not been
adequately substantiated.

Against this background, the question
of establishing a rebuttable presumption
of good faith in Uzbekistan’s economic
procedural legislation has practical as well
as doctrinal significance. Such a presumption
could provide an initial procedural safeguard
where the conduct of an entrepreneur is
challenged solely on the basis of an allegation
of dishonesty or illegality. Its application
would not prevent a court from examining
evidence of abuse, fictitious transactions,
circumvention of  mandatory legal
requirements, or other unlawful conduct.
Rather, it would require the party disputing
the entrepreneur’s good faith to present
relevant grounds and evidence before the
evidentiary burden shifts in accordance with
the applicable procedural rules. The court
would retain responsibility for evaluating the
evidence comprehensively and determining
whether the presumption has been rebutted
in the circumstances of the particular case.

The concept of good faith itself does
not lend itself to a universally applicable
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and exhaustive legal definition. Its
content depends on the nature of the legal
relationship, the circumstances of the
transaction, the conduct of the parties, and
the requirements established by law. In legal
doctrine, good faith is commonly examined
as a fundamental principle governing
the exercise of civil rights, a standard for
evaluating the conduct of participants in
legal relationships, and a presumption
that may influence the distribution of
evidentiary responsibilities. For the purposes
of economic proceedings, these functions
should be distinguished. Recognition of good
faith as a general legal principle provides
a standard against which conduct may be
assessed; however, it does not necessarily
establish a sufficiently precise procedural
rule governing the initial allocation of the
burden of proof.

This distinction becomes apparent in
practice when a court must decide whether
the available evidence is sufficient to
establish bad faith or whether the conclusion
is based on assumptions concerning a
party’s motives. Without a clearly articulated
procedural approach, the assessment of
good faith may depend excessively on the
circumstances of individual cases and on the
manner in which the parties present their
evidence. The introduction of an express
rebuttable presumption could contribute to
greater consistency in judicial reasoning by
clarifying the initial evidentiary position of
an entrepreneur while preserving the court’s
ability to reach a different conclusion where
sufficient contrary evidence is established.

The present study therefore examines
the legal and practical grounds for
recognising a rebuttable presumption
of good faith in Uzbekistan’s economic
procedural legislation. It considers how
the distribution of the burden of proof
affects the resolution of economic disputes,
the assessment of allegations concerning
dishonest entrepreneurial conduct, and the
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effectiveness of judicial protection against
unjustified interference with business
activity. Particular attention is given to
the relationship between constitutional
guarantees, existing procedural rules, and
the evidentiary difficulties that may arise
in disputes between entrepreneurs and in
proceedings involving public authorities. The
study seeks to determine whether express
statutory recognition of the presumption
could improve procedural fairness, promote
consistency in judicial decision-making, and
strengthen the practical implementation of
constitutional guarantees of entrepreneurial
freedom without creating immunity from
legal responsibility or restricting the
legitimate powers of courts and competent
public authorities.

Main part
The legal nature of good faith in
entrepreneurial activity cannot  be

adequately explained by reference to a
single branch of law. Although the concept
has traditionally been examined within
civil-law doctrine, its practical significance
extends to constitutional guarantees of
economic freedom and to the procedural
rules governing the resolution of economic
disputes. These dimensions are closely
interconnected, but they perform different
legal functions. A failure to distinguish
between them may lead to the mistaken
assumption that recognition of good faith
as a general legal principle automatically
establishes a procedural presumption
in favour of an entrepreneur. In fact, the
substantive requirement to act in good
faith, the constitutional obligation to protect
entrepreneurial freedom, and the procedural
allocation of the burden of proof address
different aspects of the same legal problem.
From a constitutional-law perspective,
the protection of entrepreneurial freedom

concerns the conditions under which
individuals and business entities may
exercise their economic rights without

202B-YIL 5-SON

IS5N: Z1BH-1338 VOLUME B / ISSUE 5 / 2028

unjustified interference by the State. The
Constitution of the Republic of Uzbekistan
establishes the freedom of economic activity
and entrepreneurship, protects property
irrespective of its form, and guarantees the
inviolability of private property. Article 67
is particularly important because it requires
the State to create favourable conditions for
investment and entrepreneurial activity and
recognises the freedom of entrepreneurs to
engage in any activity not prohibited by law
and independently determine the direction of
their economic activity.

These guarantees establish the
constitutional framework within  which
the legality of State intervention in

entrepreneurial activity must be assessed. A
public authority may exercise its statutory
powers to prevent violations, enforce
mandatory requirements, and protect public
interests. However, the existence of such
powers does not eliminate the requirement
that their exercise be lawful and supported
by sufficient factual grounds. Where an
authority questions the legitimacy of an
entrepreneur’s transactions or alleges that
a business entity has acted dishonestly, the
resulting dispute raises not only a question of
compliance with ordinary legislation but also
a question concerning the practical protection

of constitutionally guaranteed economic
freedom.

Article 55 of the  Constitution
complements these guarantees by

establishing the right to judicial protection,
including the right to challenge unlawful
decisions, actions, and omissions of public
authorities. It also guarantees consideration
of a case by a competent, independent, and
impartial court within the period prescribed
by law, as well as compensation for damage
caused by unlawful decisions, actions, or
omissions of State bodies or their officials.
The significance of these provisions becomes
apparent where an entrepreneur challenges
a decision that adversely affects its property,
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contractual position, or ability to conduct
business.

Constitutional judicial protection
would be incomplete if a court were
unable to examine the factual basis of the
contested decision or if an entrepreneur
were effectively required to disprove an
allegation that had not been adequately
substantiated by the authority advancing it.
In this context, the constitutional dimension
of the presumption of good faith is associated
with the requirements of legal certainty,
effective judicial review, and protection
against arbitrary interference (Inshakova,
2024). The presumption may serve as a
procedural instrument through which
these constitutional requirements are given
practical effect.

Nevertheless, the constitutional
protection of entrepreneurial freedom should
not be confused with a substantive rule
governing every private-law relationship.
Constitutional guarantees establish
fundamental limits on public power and
obligations concerning the organisation of
judicial protection (Solomin & Solomina,
2018). They do not, by themselves,
determine whether a contractual party has
fulfilled its obligations, whether a particular
transaction is valid, or whether one party
has abused a civil right. Such questions are
primarily addressed through the relevant
rules of civil law, commercial legislation, and
economic procedural law.

The civil-law dimension of good faith
concerns the proper exercise of subjective
rights and the performance of obligations
within private-law relationships. In this
context, good faith functions as a normative
standard against which the conduct of
participants may be evaluated. It allows the
legal assessment of conduct to extend beyond
the formal existence of a right or obligation
and to take account of the circumstances
in which that right is exercised or that
obligation is performed.
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Solomin and Solomina, in their analysis of
good faith in civil-law relations, emphasise
that the concept should not be reduced
to a person’s subjective awareness of
particular circumstances. Rather, good faith
is associated with an objective model of
appropriate behaviour, the content of which
must be determined in light of the nature
and circumstances of the relevant legal
relationship. Applied to entrepreneurial
relations, this approach recognises that
businesses may reasonably be expected
to exercise appropriate care and diligence
in organising their activities. At the
same time, the professional character of
entrepreneurship cannot, on its own, justify
the conclusion that a business entity has
acted dishonestly or intended to circumvent
mandatory legal requirements.

Ulyanov’s (2014) scholarly approach
similarly treats good faith as a multifaceted
concept within civil-law regulation. Good faith
may guide the exercise of subjective rights,
assist in interpreting legal provisions, and
provide a standard for evaluating the behaviour
of participants in a legal relationship. Its
substantive function is therefore to establish a
criterion for determining whether the conduct
of a party is consistent with the requirements
of reasonableness, fairness, and appropriate
behaviour arising from the relevant
circumstances.

The procedural dimension, however, is
different. A legal standard may establish how
parties should behave without specifying
which party must bear the consequences
when the relevant facts cannot be established
with sufficient certainty. This distinction
is particularly important in economic
proceedings, where the court may be
required to assess allegations of fictitious
transactions, abuse of rights, deliberate non-
performance, or other forms of allegedly
dishonest conduct.

As Goncharov’s (2017) approach to the
distinction between legal principles and
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presumptions suggests, a normative principle
and a legal presumption cannot be treated as
interchangeable. The principle of good faith
provides a standard for evaluating conduct,
whereas a presumption establishes an
initial legal position for adjudication unless
sufficient evidence demonstrates otherwise.
Its principal procedural significance lies in
the allocation of evidentiary responsibility
and the determination of which party bears
the consequences of unresolved factual
uncertainty.

Accordingly, recognition of good faith
as a general civil-law principle does not
necessarily mean that procedural law
already establishes a general presumption
of entrepreneurial good faith. Nor does the
constitutional protection of entrepreneurial
freedom automatically determine the
distribution of the burden of proof in every
economic dispute. A separate procedural
rule may be necessary to connect these
substantive guarantees with the practical
requirements of judicial proceedings.

The practical significance of the
distinction between a principle and a
presumption  becomes clearer = when
examined through typical economic disputes.
Such disputes demonstrate that the question
of good faith frequently arises not as an
abstract theoretical issue but as a question
concerning the sufficiency of evidence,
the interpretation of commercial conduct,
and the legal consequences of disputed
transactions (Republic of Uzbekistan, 2018).

A different situation arises where a
public authority questions an entrepreneur’s
conduct on the grounds that a transaction
was structured to circumvent a mandatory
legal requirement. For example, an authority
may argue that the contractual arrangements
between commercial entities do not reflect
their actual economic relationship or that
the entrepreneur’s actions were intended to
obtain an advantage contrary to law.

The authority is entitled to investigate
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suspected violations within the limits of its
statutory powers. However, the conclusion
that an entrepreneur has acted in bad faith
should be distinguished from the existence
of circumstances that merely justify further
examination. The fact that a transaction
produces an economic advantage, involves
several contractual arrangements, or differs
from a common commercial model does not,
in itself, establish that it is unlawful. Its legal
significance must be assessed in light of the
applicable legislation and the evidence of the
particular case.

Suppose that the authority relies on
the structure of a transaction but does not

adequately establish the circumstances
indicating an  unlawful purpose. If
the entrepreneur is then required to

demonstrate conclusively that no improper
purpose existed, the practical effect may be
to transfer the evidentiary risk to the party
against which the allegation is directed.

A rebuttable presumption could provide a
more balanced starting point. The authority
would be required to identify the relevant
facts supporting its allegation, while the
entrepreneur would retain the opportunity
to submit documents and explanations
concerning the commercial purpose and
actual performance of the transaction. The
court would then examine whether the
available evidence establishes the alleged
violation in accordance with the applicable
standard of proof.

The proposed approach would not restrict
the authority’s lawful investigative powers
or prevent the imposition of liability where a
violation is established. Its purpose would be
to distinguish evidence-based intervention
from conclusions resting on unsupported
assumptions about the motives of a business
entity.

This case also demonstrates why the
constitutional and procedural dimensions

must be considered together. The
constitutional  guarantee protects the
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entrepreneur against unjustified interference,
while the procedural presumption could help
ensure that judicial review examines the
factual basis for the interference rather than
requiring the entrepreneur merely to negate
the authority’s assertions (Mosin, 2023).

These examples reveal a common
problem. In each situation, the court must
distinguish between a disputed allegation
and a circumstance established by evidence.
However, the legal context may differ: one
case may concern the performance and
character of a commercial transaction,
another may involve the exercise of public
authority and the constitutional protection of
entrepreneurial freedom, while a third may
concern the exercise of contractual rights and
the performance of private-law obligations.

These differences demonstrate why the
presumption of good faith cannot simply
be equated with the general civil-law
requirement of good faith. The principle
provides a substantive standard for
evaluating conduct, while the presumption
would establish a procedural starting point
for the assessment of allegations (Dirgéliené,
2016). Its application must therefore be
coordinated with the specific rules governing
each category of proceedings.

The cases also indicate that the
presumption should not be formulated as
an unconditional obligation requiring every
opposing party to disprove an entrepreneur’s
conduct. The party advancing a claim must
still establish the facts on which that claim is
based, and the party raising an objection must
comply with the applicable rules governing
its proof. The proposed presumption
would address the particular situation in
which the good faith of entrepreneurial
conduct is challenged and would prevent an
unsupported allegation from being treated as
sufficient evidence of wrongdoing.

A comparative survey of Kazakhstan,
Germany, and France illustrates the range of
legislative techniques available for codifying
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good faith and reveals the distinctive
contribution that an explicit procedural
presumption can make.

The most instructive precedent for
Uzbekistan is that of the Republic of
Kazakhstan, where the presumption of
good faith of business entities has received
direct legislative recognition. Article 3 of
the Entrepreneurial Code of the Republic of
Kazakhstan lists the presumption of good
faith of business entities, together with
the mutual responsibility of the State and
business, among the principles governing
the interaction between the State and
entrepreneurship (Republic of Kazakhstan,
2015). Article 14 of the same Code
develops this principle further, providing
that, in the course of State regulation of
entrepreneurial activity, the good faith of a
business entity’s conduct is presumed when
it discharges its obligations or exercises the
rights conferred on it by law. The Kazakh
Code also protects an entrepreneur who
has relied upon an official clarification
issued by a competent State authority, even
where that clarification is subsequently
withdrawn or found to have been
erroneous, provided the underlying
statutory norm has remained unchanged.

What is significant for Uzbekistan is not
merely the presence of the term “good faith”
in Kazakh legislation, but the underlying
legal architecture: the legislator proceeds
from the premise that, in relations of State
regulation, the initial assumption should
favour the good faith of the entrepreneur’s
conduct. This achieves a shift from a model
in which “the entrepreneur must establish
its own rectitude” to one in which “the State
must prove the violation it alleges.” The
Kazakh experience, however, largely situates
the presumption at the level of substantive
entrepreneurial legislation. For Uzbekistan,
the logical next step would be to accord
the presumption an explicitly procedural
character within the Economic Procedural
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Code itself, linking it directly to the rule
governing the burden of proof.

German law contains no universal
procedural presumption of good faith for
business entities directly analogous to the
construction proposed here. The central
provision in this respect is § 242 of the
Biirgerliches Gesetzbuch (BGB), which
requires that an obligation be performed in
accordance with good faith, having regard
to prevailing commercial custom (Treu und
Glauben) (Federal Republic of Germany,
2002). On the basis of this provision, German
doctrine and case law have developed an
extensive body of requirements governing
the conduct of participants in civil and
commercial dealings. The German model
thus illustrates an alternative legislative
technique: good faith functions as a general
standard of evaluation, from which specific
procedural consequences are derived
according to the nature of the dispute
rather than fixed in advance by a dedicated
presumption. This experience is instructive
for Uzbekistan chiefly as a caution against
reducing the proposed presumption to
an unconditional vindication of every
entrepreneurial decision: its operation
must remain coupled with a continuing
substantive requirement that entrepreneurs
themselves act in good faith.

French law, for its part, provides in Article
1104 of the Code civil that contracts must be
negotiated, formed, and performed in good
faith, and that this requirement is mandatory
in character (French Republic, 2016). This
illustrates a broader continental approach
in which good faith operates not merely
as a moral notion but as a legally relevant
standard of conduct.

The comparative picture, taken as a
whole, suggests that Germany and France
have principally developed good faith as
a substantive principle and standard of
conduct, whereas Kazakhstan has directly
codified a presumption of good faith
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governing relations between the State
and business entities. For Uzbekistan, the
more promising course is to combine these
approaches: to preserve the substantive
requirement of good-faith conduct while
simultaneously establishing a procedural
presumption that determines the allocation
of the burden of proof.

A threshold question concerns how the
proposed presumption should operate within
the litigation process itself. The general rule
under Article 68 of the Economic Procedural
Code (EPC) - that each party must prove the
circumstances on which it relies - should not
be displaced by the presumption; rather, the
presumption should give that general rule
concrete content in relation to allegations of
bad faith specifically.

Where a claimant alleges that a
respondent business entity acted in bad
faith, it is the claimant who must prove the
relevant circumstances. Where a public
authority has issued a decision premised
on a finding of fictitiousness, abuse of right,
an artificial transaction, or some other form
of bad-faith conduct, it is the authority that
must prove the factual basis for that finding
(Goncharov, 2017). Once sufficient evidence
has been adduced, the presumption may be
regarded as rebutted, and the entrepreneur
is afforded the opportunity to present
rebuttal evidence of its own; the adversarial
character of the proceeding is thereby
preserved rather than displaced.

The proposed rule should not be
understood as establishing an irrebuttable
presumption. Good faith in entrepreneurial
relations should be presumed, but not
rendered conclusively unassailable; to do
otherwise would simply invert the existing
imbalance, depriving public authorities and
counterparties of any meaningful capacity to
invoke abuse of right.

The applicable standard of proof
also warrants attention. Rebuttal of the
presumption cannot rest on a bare assertion,
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a generalised reference to the unusual
character of a commercial transaction, or
a public authority’s disagreement with the
economic rationale of an entrepreneurial
decision. What 1is required is concrete
evidence enabling the court to establish
bad faith by reference to the specific
circumstances of the case.

Entrepreneurial risk merits separate
treatment in  this connection. The
unprofitability =~ of a transaction, an
unconventional business model, a decline
in profitability, or the completion of an
operation that later proves economically
inefficient does not, without more, constitute
evidence of bad faith (Halberda, 2020).
Commercial activity is inherently risk-
bearing, and judicial evaluation must not
permit the retrospective substitution of a
public authority’s economic judgment for the
entrepreneur’s own commercial discretion at
the time the decision was made.

Earlier discussions of this proposal
considered locating the new presumption
within Article 91 EPC; however, the current
structure of the Code shows that Article 91
is already devoted to judicial commissions
(letters rogatory). From the standpoint of
legislative technique, it is accordingly more
coherent to place the proposed provision
immediately following Article 68, “Burden of
Proof,” as a new Article 68.

It is proposed that the Economic
Procedural Code of the Republic of Uzbekistan
be supplemented with the following provision:

Article 68*. Presumption of Good Faith of
a Business Entity

In the examination of an economic case,
the actions (or omissions) of a business
entity in the exercise of its rights and the
performance of its obligations shall be
presumed to have been undertaken in good
faith unless the contrary is proved in the
manner prescribed by law.

In disputes arising from decisions,
actions, or omissions of public authorities
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and their officials, the burden of proving
circumstances demonstrating the bad faith of
a business entity’s conduct shall rest with the
competent public authority, unless otherwise
expressly provided by law.

The economic inexpediency of
a transaction, the occurrence of an
unfavourable economic outcome, or the
realisation of ordinary entrepreneurial
risk shall not, in themselves, be regarded
as evidence of a business entity’s bad faith
in the absence of evidence of a violation of
statutory requirements or of an abuse of
right.

The proposed formulation offers several
distinct advantages. First, it defines the
substantive content of the presumption itself,
rather than confining itself to a declaratory
statement that entrepreneurs act in good
faith. Second, it fixes a concrete procedural
consequence - the allocation of the burden of
proof - rather than leaving that consequence
to inference. Third, it separately addresses
disputes between entrepreneurs and
public authorities, the category in which
procedural asymmetry is most acute. Fourth,
it expressly distinguishes bad faith from
ordinary entrepreneurial risk, preventing
the subsequent commercial inefficiency of a
decision from being treated, without more, as
independent evidence of unlawful conduct.

This formulation confers no unwarranted
immunity. Where evidence exists of a sham
transaction, collusion, concealment of legally
material facts, abuse of right, or a direct
violation of the law, the presumption may
be rebutted through the ordinary procedural
channels.

Codification of the presumption of good
faith is likely to influence several distinct
levels of legal practice. At the administrative
level, public authorities would be required
to substantiate more rigorously any decision
restricting an entrepreneur’s rights; an
unsubstantiated assumption of bad faith
could no longer serve as a proxy for evidence.

202B-YIL 3-SON

VOLUME B / ISSUE 5 / 2028 ISSN: 2181-1338




(ENT

2.00.02 - KONSTITUTSIYAVIY HUQUQ.

——

P2
MAMURIY HUQUD. %
MOLIVA VA BOJXONA HUDUDI %,

&
% unve®

At the judicial level, courts would gain a
clearer benchmark for allocating the burden
of proof, a benefit of particular significance in
cases where one party possesses materially
greater informational and coercive capacity
than the other (Alekseev, 1981).

At the level of the business community,
the predictability of legal regulation would be
enhanced. Entrepreneurs would be entitled
to expect that the lawful exercise of rights
conferred upon them does not require the
continuous demonstration of their own good
faith in economic proceedings.

Finally, the proposed norm bears on
the broader investment climate. Investors
assess entrepreneurial freedom not merely
by reference to the number of incentives
and permitting procedures on offer, but by
reference to the predictability with which the
State resolves disputes and to which party
the risk of evidentiary uncertainty is assigned
when entrepreneurial conduct is judicially
challenged.

The presumption of good faith should
therefore not be regarded as a narrow
procedural concession. It forms part of a
broader model of State-business relations
grounded in an initial disposition of trust
toward lawful entrepreneurial initiative,
coupled with an obligation on the State to
substantiate any allegations it advances
against the entrepreneur.

Conclusion

The foregoing analysis demonstrates
that the presumption of good faith of
business entities may serve as an important

procedural guarantee for the effective
protection of entrepreneurial rights in
Uzbekistan. Its significance lies not in
establishing a privileged legal status

for entrepreneurs, but in ensuring that
allegations of unlawful or dishonest conduct
are assessed on the basis of sufficient
evidence and that the evidentiary burden is
allocated in accordance with the nature of the
dispute and the applicable procedural rules.
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The analysis has identified three
interconnected dimensions of this issue. At
the constitutional level, the presumption may
contribute to the practical implementation
of entrepreneurial freedom, the protection
of property, legal certainty, and the right
to effective judicial protection. At the civil-
law level, it must be distinguished from the
substantive principle of good faith, which
governs the exercise of rights and the
performance of obligations within private-
law relationships. At the procedural level,
its principal function is to establish an
initial evidentiary position and clarify the
conditions under which an allegation of bad
faith must be substantiated. The practical
examples examined in this study demonstrate
that these dimensions become particularly
relevant in disputes concerning the alleged
fictitious nature of commercial transactions,
challenges to entrepreneurial conduct by
public authorities, and disagreements over
the exercise of contractual rights.

The existing legislation of the Republic of
Uzbekistan provides important foundations
for the further development of this approach.
The Constitution guarantees entrepreneurial
freedom and judicial protection, while Article
4?2 of the Economic Procedural Code requires
participants in proceedings to exercise their
procedural rights in good faith. Article 68
establishes general rules on the burden of
proof and provides for specific evidentiary
arrangements in proceedings concerning the
imposition of legal liability. However, these
provisions perform distinct legal functions
and should not be interpreted as automatically
establishing a general presumption of
good faith in entrepreneurial conduct in all
economic disputes. The principal legislative
question is therefore whether a separate
procedural rule is needed to clarify the initial
evidentiary position where the good faith of a
business entity is challenged.

The comparative analysis further
indicates that good faith is an established
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legal concept in European legal systems
and that the experience of Kazakhstan
provides a relevant example for examining
the possibility of expressly regulating good
faith in relations between business entities
and public authorities. Nevertheless, the
comparative relevance of these approaches
lies not in their mechanical transplantation
into Uzbek legislation, but in identifying
legal mechanisms that may be adapted to
the constitutional principles, procedural
structure, and practical needs of Uzbekistan’s
legal system.

In light of these findings, it is proposed
that the Economic Procedural Code of the
Republic of Uzbekistan be supplemented
with a new Article 68" entitled “Presumption
of Good Faith of a Business Entity.” The
provision should establish a rebuttable
presumption of good faith in entrepreneurial
conduct and clarify that a party alleging
bad faith must substantiate the factual
circumstances supporting that allegation in
accordance with the applicable procedural
rules. Where a public authority challenges
the good faith of an entrepreneur’s conduct,
the provision should expressly address the
authority’s responsibility to establish the
factual and legal grounds for its position,
subject to the specific rules governing the
relevant category of proceedings.

The proposed provision should also
clarify that the presumption does not
exempt business entities from compliance
with statutory requirements, displace
existing rules governing the burden of
proof in relation to particular claims, or
prevent courts from examining evidence
of fictitious transactions, abuse of rights,
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or other unlawful conduct. Its purpose
would be to distinguish an allegation of bad
faith from its evidentiary establishment,
preserve the court’s authority to assess
all relevant circumstances, and promote
consistency in the application of
procedural rules.

The practical value of this reform would
depend on its precise legislative formulation
and consistent application by the courts.
By requiring allegations concerning the
dishonest character of entrepreneurial
conduct to be supported by an adequate
factual basis, the proposed presumption
could improve the predictability of judicial
proceedings, encourage more thoroughly
reasoned decisions by public authorities,
and strengthen the balance between the
procedural positions of business entities and
other participants in economic disputes.

Ultimately, the presumption of good
faith should be understood as a connecting
mechanism between constitutional guarantees,
substantive civil-law principles, and economic
procedural law. Its introduction would not
eliminate the responsibility of entrepreneurs
or restrict the lawful exercise of public
authority. Rather, it would contribute to a
legal framework in which entrepreneurial
freedom is protected through evidence-based
adjudication, public intervention remains
subject to judicial scrutiny, and the allocation
of evidentiary responsibility supports the
effective protection of economic rights. In this
respect, the proposed reform could form part
of Uzbekistan’s broader transition towards a
system of State-business relations based on
legal certainty, accountability, and effective
judicial protection.
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